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AARON D. FORD
Attorney General

JOSH REID (Bar No. 7497)
Special Counsel Labor Relations

STEVEN SORENSEN (Bar No. 15472)
Deputy Attorney General

State of Nevada
Office of the Attorney General
1 State of Nevada Way, Suite 100
Las Vegas, Nevada 89119
Tel: (702) 486-0661
Fax: (702) 486-3768
JMReid@ag.nv.gov
ssorensen@ag.nv.org

Attorneys for Respondents

STATE OF NEVADA

GOVERNMENT EMPLOYEE-MANAGEMENT

RELATIONS BOARD

FRATERNAL ORDER OF POLICE

NEVADA C.O. LODGE 21,

Complainant,

vs.

EXECUTIVE DEPARTMENT OF THE STATE OF 
NEVADA,

Respondents.

Case No.: 2024-031

REPLY TO 
COMPLAINANT S OPPOSITION TO 
RESPONDENT S MOTION TO DISMISS
COMPLAINT

COMES NOW, Respondent, EXECUTIVE DEPARTMENT OF THE STATE OF 

NEVADA ( the State ) by and through undersigned counsel, Attorney General Aaron D. 

Ford, Special Counsel Labor Relations Josh Reid, and Deputy Attorney General Steven 

Sorensen and files its Reply to Complainant Fraternal Order of Police Nevada C.O. Lodge 

21 s Opposition to the State s Motion to Dismiss Complainant s Complaint ( FOP ) as 

follows:
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A. FOP S COMPLAINT LACKS PROBABLE CAUSE.

(i) Department of Correction s Statutory Authority

While FOP makes several arguments as to why it does have probable cause for the 

complaint, which will be addressed below, FOP completely fails to address the argument

made by the State with regards to the Government Employee Relations Board ( EMRB )

lacking the authority to review a decision to transfer prisoners made by the Director of the 

Nevada Department of Corrections ( NDOC ) under his statutory authority granted to him 

pursuant to NRS 209.2911. This could be taken by the EMRB as a confession that the

argument is meritorious. see Ozawa v. Vision Airlines, Inc,. 125 Nev. 556, 563, 216 P.3d 

788, 793 (2009)

NRS 288.505(5) makes it clear that if there is a conflict between any provision of an 

agreement between the Executive Department and an exclusive representative and .(a)n

existing statute the provisions of the agreement may not be given effect unless the 

Legislature amends the existing statute in such a way as to eliminate the conflict. NRS 209 

has not been amended to require that it be subject to collective bargaining. Granting a cease 

and desist order or forcing the State to bargain over prisoner transfers would conflict with the 

authority granted to the Director of NDOC under NRS 209. Without any argument by FOP as 

to how this would be permissible under the statute or how the EMRB could interpret NRS 

209 to be limited by NRS 288 without being amended by the Legislature, the EMRB should

find, on this basis alone, that the FOP Complaint lacks probable cause.

(ii) Impact Bargaining

The first argument that FOP does address is that the Complaint is silent with regard to 

essential elements of a unilateral change claim. FOP asserts that it is making a refusal to 

engage in impact/effects bargaining claim . see Opposition at 2:14 However, if an impact 

bargaining theory is applicable to the Executive Department under NRS 288, which the State 

1 NRS 209.291(1)  The Director may transfer an offender: (a) From one institution or facility to another within 
the Department; or (b) To other government agencies in accordance with classification evaluations and the 
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argued it does not in paragraph C below, FOP failed to meet the elements under an impact 

bargaining theory.

To prevail on an impact bargaining theory FOP would need to establish: (1) the 

government employer lawfully exercised its managerial prerogative; (2) as a result of the 

managerial decision, there must be a demonstrable impact that is significantly related to a 

mandatory subject of bargaining and is severable from the managerial decision; (3) the 

employee organization must have demanded, in writing to negotiate the impact; and (4) the 

government employer must have refused the employee organization s demand. see Service 

Employees International Union, Local 1107 v. Clark County, EMRB Case No. 2021-019, 

Item No. 881 5:13 (October 4, 2022), citing County of Washoe v. Washoe County Employees 

Association, EMRB Case No. A1-045365 (March 9, 1984)

While FOP can show that the first and third elements, those of management 

exercising a managerial prerogative and that the employee organization demanding

bargaining have been met, FOP cannot show that the second and fourth elements have been 

met.

For the second element of the managerial decision having a demonstrable impact that 

is significantly related and severable from the management decision, FOP fails to allege facts 

to meet this element. FOP has not argued a demonstrable impact. FOP alleged in their 

demand letter (See Exhibit A of Opposition to Motion to Dismiss) that training and 

equipment were inadequate at High Desert State Prison ( HDSP ) to accommodate 

maximum security inmates. However, as stated in the State s Motion to Dismiss (see 10:7),

FOP s Complaint does not allege that HDSP was not built to house maximum security 

inmates, or that it never housed maximum security inmates because these claims would be 

untrue. HDSP already housed maximum security inmates prior to the transfer, which gave 

rise to this complaint. Job titles and class specifications for FOP Unit I employees assigned to 

Ely State Prison ( ESP ) and HDSP do not contain limitations on the type of offenders that 

they may be assigned to and employees in these job titles may be assigned to any NDOC 

institution. There are no distinctions made with regard to the type of prisoner they supervise.
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Therefore, because HDSP already housed maximum security inmates and the job classes 

within the FOP bargaining unit could be assigned to supervise anyone within the prison or 

could transfer to another prison, there is no impact to the FOP bargaining in transferring 

prisoners from one prison to another.

As to the fourth element, the employer refusing to bargain, FOP Unit I and the State 

are currently in negotiations as required under NRS 288.565. FOP may present any proposals 

on safety that it wishes to on safety.

B. A GRIEVANCE WOULD NOT HAVE BEEN FUTILE

FOP claims that they are not required to exhaust contractual remedies because to do 

so would have been futile. To support this argument, FOP claims that because the CBA 

requires the State to provide safe and healthy working conditions (Article 10.1.4.1), 

appropriate safety training (Article 10.1.4.3), and to provide personal protective equipment

and to facilitate prisoner transfers (Article 10.2) all within the standards of Nevada 

Occupational Standards ( NOSHA ), Peace Officer Standards & Training ( POST ), and 

Federal Occupational Safety and Health Administration ( OSHA ) and that none of those 

entities have regulations for the transport maximum security prisoners that a grievance would 

be futile. See Opposition to Motion to Dismiss 5 at 7-17. This argument is clearly absurd. 

FOP knew that the transport and supervision of maximum security prisoners was a duty that

their members would have to engage in when they negotiated this agreement. Maximum 

security prisoners have been housed and transported across the facilities of NDOC long 

before the collective bargaining agreement existed. The fact that FOP and the State mutually 

agreed that the transfer and housing of prisoners would be subject to the requirements of 

OSHA, POST, and NOSHA and no further requirements were bargained, does not mean that 

FOP lacked the opportunity to bargain over the safety of their members when transporting or 

supervising maximum security prisoners. 

FOP further claims that an arbitrator is limited to enforcement of the collective 

bargaining agreement as it exists. See Opposition to Motion to Dismiss page 5 at 18 As 

already discussed there is language in the CBA regarding the training, transport, and 
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supervision of prisoners as well as standards of personal protective equipment that the State 

is required to provide. It is therefore unclear why an arbitrator could not render a decision as 

to whether the State met those requirements. Additionally, Article 27 Mid-Contract 

Bargaining or Impact Bargaining details conditions under which the parties are required to 

impact bargain. Even if an arbitrator could not determine whether the safety conditions 

required by the CBA had been complied with, an arbitrator definitely could determine 

whether the State met the requirements of the CBA with respect to impact bargaining. 

Because FOP has stated that their claim is a refusal to engage in impact/effects bargaining 

claim (see Opposition to Motion to Dismiss page 2 at 14) this claim falls squarely within 

Article 27 of the CBA and an arbitrator would have the authority to render a decision as to 

whether the State followed the impact bargaining requirements of the CBA.

Because both safety and impact bargaining are contained within the CBA and because

the Board does not have jurisdiction over a complaint, which alleges only contractual 

violations (see Adonis Valentin v. Clark County Public Works, EMRB Case No. A1-046010; 

Stacey D. Madden v. Regional Transportation Commission of Southern Nevada , EMRB Case 

No. A1-045959), the Board should dismiss FOP s complaint for failing to exhaust their 

contractual remedies.

C. A PLAIN READING OF NRS 288 EXCLUDES THE EXECUTIVE 

DEPARTMENT OF THE STATE OF NEVADA FROM THE 

OBLIGATION TO ENGAGE IN IMPACT BARGAINING.

FOP argues that the State fails to cite anything from the legislative history of Senate 

Bill 135 to show that the State is excluded from impact bargaining. However, the EMRB 

need not look to the legislative history. The Nevada Supreme Court has found that Where 

the language of a statute is plain and unambiguous, and its meaning clear and unmistakable, 

there is no room for construction, and the courts are not permitted to search for its meaning 

beyond the statute itself. See State, Div of Ins v. State Farm Mut. Auto Ins Co., 116 Nev. 290, 

293, 995 P.2d 482, 485 (2000) Here a simple reading of NRS 288 clearly distinguishes the 

obligations of the State from local governments with respect to bargaining and it is clearly 
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distinguished from the National Labor Relations Act ( NLRA ) language, which is the basis 

for the National Labor Relations Board finding a duty of private sector employers to impact 

bargain.

The EMRB has found that failure to impact bargain for local government employers 

is a prohibited practice citing the language contained in NRS 288.270(e). see Nye County 

Support Staff Organization v. Nye County School District, EMRB Case No. A1-045754, Item 

No. 559, page 8 at 20 (2003) NRS 288.270(e) states that it is a prohibited practice for a local

government employer to Refuse to bargain collectively in good faith with the exclusive 

representative as required in NRS 288.150. Bargaining includes the entire bargaining 

process, including mediation and fact-finding, provided for in this chapter. NRS 288.150(1)

states that every local government employer shall negotiate in good faith through one or 

more representatives of its own choosing concerning the mandatory subjects of 

bargaining .

Similarly, the NLRA makes it a prohibited practice to refuse to bargain collectively 

with the representatives of his employees with respect to rates of pay, wages, hours of 

employment, or other conditions of employment. See NLRA section 8(a)(5) and section 9(a)

Both the NLRA and NRS 288.270(e) tie the prohibited practice to a general duty to 

bargain. Contrast this with 288.620(1)(b), which governs Executive Department employers. 

288.620(1)(b) states that it is a prohibited practice for the State to (r)efuse to bargain 

collectively in good faith with the exclusive representative as required in NRS 288.565.

NRS 288.565 is the obligation of the State to negotiate collective bargaining agreements not 

a general duty to bargain. NRS 288.565 does not contain any language giving rise to a 

general duty to bargain outside of the context of a collective bargaining agreement. 

Further complicating the arguments raised by FOP, there is no dispute resolution

contained within NRS 288 for the Executive Department and the exclusive representative 

outside of disputes concerning the negotiation of a collective bargaining agreement. While 

NRS 288.200 through NRS 288.217 permits local government employer or the employee 

organizations to submit any dispute to a fact finder or arbitrator after a failure to reach 
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agreement, NRS 288.565 through NRS 288.580 is specific to resolving disputes regarding 

the negotiation of a collective bargaining agreement ( Either party may request a 

mediator .if the parties do not reach a collective bargaining agreement (emphasis added) 

NRS 288.570(1)) If the EMRB were to find that the Executive Department is required to 

impact bargain and that bargaining were to go to impasse, there is no dispute resolution 

process available for the parties to resolve the impasse.

Had the Legislature intended to obligate the State to bargain outside of a collective 

bargaining agreement it would have simply mirrored the language of NRS 288 as it is applied 

to local government employers. Instead, the legislature in NRS 288.620(1) makes a point of 

stating that NRS 288.270(e) is not a prohibited practice for the Executive Department. If the 

intention had been to hold the Executive Department to the same standards as the local 

government employers there is no reason for this exemption to exist or for the statute to 

specifically tie the duty to bargain to the bargaining of a collective bargaining agreement.

FOP s arguments regarding timelines are also unpersuasive. As acknowledged by 

FOP and contained within the statute, an employee organization and a local government 

employer may negotiate a contract at any time with the simple restriction being that notice 

must be given on or before February 1 if the negotiation requires the budgeting of money. 

See NRS 288.180(1) What was not mentioned by FOP, but what is relevant, is that a local 

government employer may negotiated a collective bargaining agreement of any length. See 

NRS 288.155 Contrast this with the State who must negotiate a two-year agreement every 

two years. See NRS 288.550

This two-year requirement was not random or an accident. The requirement is meant 

to coincide with the realities of State government. Unlike local governments where the ruling

body meets regularly, the State legislature only meets every two years. This makes approval

for anything requiring an appropriation possible only every two years. A local government 

has the ability to reappropriate money at any time. The State lacks that flexibility. If the State 

were subject to an impact bargaining requirement it would paralyze State functions for the 
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biennium as a department of the State cannot simply reappropriate money without legislative 

approval.2

FOP goes on to state that the appropriations requirement would not limit the State s

ability to impact bargain by stating it doesn t cost the State anything to collectively bargain

(See Opposition to Motion to Dismiss page 7 at 15), but then goes on to show the price of 

one of their proposals. (see Opposition to Motion to Dismiss Exhibit 3) FOP claims that this 

Exhibit demonstrates that NDOC has the money. However, this document proves the 

opposite. Exhibit 1 is a cost estimate, not budgeted funds and the project described continues 

into 2026, which would mean that a legislative appropriation would be necessary in 2025 to 

complete the project. Nothing in this document shows that NDOC has the money currently to 

complete this project or to complete it on a timeline that would meet with the operational 

need to transfer the prisoners. 

D. A CEASE AND DESIST ORDER IN THIS MATTER WOULD EXCEED 

THE BOARD S AUTHORITY AND THE COMMENCING OF 

NEGOTIATIONS BETWEEN THE PARTIES RENDERED THE ISSUES 

IN THE COMPLAINT MOOT.

FOP claims that its prayer for relief is not a preliminary injunction request, but a 

request that the EMRB order NDOC to refrain from transporting additional maximum 

security prisoners to HDSP. See Opposition to Motion to Dismiss Page 9, 11 through page 

10, 4) As stated earlier in this Reply, the authority of NDOC to transfer prisoners is found in 

NRS 209.291. The EMRB only has the authority to interpret and enforce NRS 288. See Clark 

County Education Association, et. al. v. Clark County School District, Case No. 2020-008, 

Item No. 869 (2020); City of Reno v. Reno Police Protective Ass'n, 98 Nev. 472, 474-75, 653 

P.2d 156, 158 (1982); UMC Physicians Bargaining Unit v. Nevada Serv. Employees Union,

124 Nev. 84, 89-90, 178 P.3d 709, 713 (2008); City of Henderson v. Kilgore, 122 Nev. 331, 

333, 131 P.3d 11, 12 (2006); Int'l Ass'n of Fire Fighters, Local 1908 v. County of Clark, Case 

2 NRS 353(1) The sums appropriated for the various branches of expenditure in the public service of the State 
shall be applied solely to the objects for which they are respectively made, and for no others. 
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No. Al-046120, Item No. 811 (2015); Simo v. City of Henderson, Case No. Al-04611, Item 

No. 796 (2014); see e.g., Flores v. Clark Cty., Case No. Al-045990, Item No. 737 (2010); 

Bonner v. City of N. Las Vegas, Case No. 2015-027 (2017), aff'd Bonner v. City of North Las 

Vegas, Docket No. 76408, 2020 WL 3571914, at 3 filed June 30, 2020, unpublished 

deposition (Nev. 2020); Kerns v. LVMPD, Case No. 2017-010 (2018); Yu v. LVMPD, Case 

No. 2017-025, Item No. 829 (2018). 

If FOP s prayer for relief is not a preliminary injunction request and instead a demand 

that the EMRB limit the authority of NDOC to transfer prisoners between institutions, the 

EMRB would still lack this authority. As argued above, the legislature would have to limit 

the Director of NDOC s authority under NRS 209.291 and to date it has not done so.

With the EMRB lacking the authority to force NDOC to refrain from transferring 

prisoners, the only available remedy available would be an order that the State bargain the 

effects of the impact of the prisoner transfer. Because the State and FOP are currently in 

negotiations there would be no purpose in such an order. FOP may present any safety 

proposal it wishes to and the State can negotiate over them. With no further justiciable

controversy, the matters contained within the complaint are rendered moot.

//

//

//

//

//

//

//

//

//

//

//

//
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E. CONCLUSION

WHEREFORE, for the reasons set out above, Respondent hereby requests an Order 

Respondent, and for such other relief as is appropriate.

DATED this 2nd day of December 2024.

AARON D. FORD
Attorney General

By: /s/ Steven Sorensen
STEVEN SORENSEN
Deputy Attorney General
JOSH REID (Bar No. 7497)
Special Counsel Labor Relations
State of Nevada
Office of the Attorney General
1 State of Nevada Way, Suite 100
Las Vegas, Nevada 89119
ssorensen@ag.nv.org

Attorneys for Respondent
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CERTIFICATE OF SERVICE

I hereby certify that on the 2nd day of December 2024, a true and correct copy of the 

JOINT STATUS REPORT was served in ELECTRONIC MAIL to the below:

Government Employee-Management Relations Board, emrb@business.nv.gov 
Bruce Snyder, Commissioner, bsnyder@business.nv.gov 
Daniel Marks, Esq., office@danielmarks.net 
Adam Levine, Esq., alevine@danielmarks.net 
Paul Lunkwitz, lunkwitzfop21@yahoo.com

/s/ Steven Sorensen
An employee of the Office of the Attorney
General
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